Guide for written submissions to VCAT: Possession order application for rent arrears
Tenants Victoria has created this template to use if you are representing or advocating for a renter whose landlord (officially called rental provider) has applied to the Victorian Civil and Administrative Tribunal (VCAT) under section 91ZM of the Residential Tenancies Act 1997 (the Act) for a possession order based on rent arrears. This application can be used to dismiss or postpone the landlord’s application for a possession order, or to assist with a payment plan.
This template is best suited for possession order applications that are based on the first, second, third or fourth notice to vacate for rent arrears in a 12-month period (of each lease anniversary). Some sections, including ‘Notice to vacate of no effect’ and ‘Payment plan’, do not apply to the fifth or later notice in a 12-month period. 
This template can be used with applications made to the Magistrates’ Court’s federal jurisdiction but should be amended accordingly. 
Get help
For more information about applications under section 91ZM and other family violence protections under the Act, see Tenants Victoria’s Family Violence Protection Tenancy Kit and our website page on family violence. 
For guidance from a Tenants Victoria lawyer, book an appointment with our Community Worker Tenancy Service.
Instructions for filling out this template
1. Replace the example text in [square brackets] with your client’s circumstances. Delete any example text that is not relevant before sending.  
Make sure you do not include any personal information about someone who is not part of the proceedings.  
You can also follow the steps listed on the VCAT website to ensure your client’s information is protected and not published, see Apply for confidentiality.  
2. Attach any evidence as one document. Fill out the document index on the first page, or delete if you are not attaching any evidence. 
3. Delete these cover pages and any instructions in square brackets before sending.
4. Save the template as a PDF with page numbers.
5. Send the written submissions to VCAT and the Respondents at least 7 days before the hearing, unless otherwise requested by VCAT.  
This information is for general informational purposes only and does not constitute legal advice, nor does it guarantee a successful outcome. While we aim to ensure the information is accurate and up to date, no warranty is given regarding its completeness or correctness. You should seek professional legal advice regarding your specific situation before acting on any information provided. Use of this information does not create a lawyer-client relationship.
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	VICTORIAN CIVIL AND ADMINISTRATIVE TRIBUNAL 
RESIDENTIAL TENANCIES LIST 
	R20[XX/XXXX/XX] [insert VCAT reference number] 


 
	APPLICANT(S): 
	 

	Residential rental provider 
	[Rental provider name] 

	 
	 

	RESPONDENT(S): 
	

	Renter 
	[Renter name] 
[Include any other co-renters as parties]

	 
	 

	Rented premises: 
	[Address]


 
Document Index [Delete if not attaching evidence]

	Document
	Page No.

	
	

	
	

	
	




SUBMISSIONS ON BEHALF OF THE RENTER
1. This is an application by the rental provider for a possession order on the basis of rent arrears pursuant to s 91ZM of the Residential Tenancies Act 1997 (Vic) (‘the RTA’) with respect to [Address] (‘the Rented Premises’).
2. The parties entered into a residential rental agreement (‘the Agreement’) on [date], with an end date of [date] and rent amount $[amount] per [time].
3. The Agreement is ongoing on a [fixed-term or periodic] basis. 
4. The current rent is $[amount] per [time].
5. A bond in the sum of $[amount] has been paid. 
FACTUAL BACKGROUND
6. [Set out the factual background of this matter in a chronological order including the date and event.] 
[For example: 
1. In early May 2025, the renter’s car broke down. After paying the cost of a mechanic, the renter was unable to pay rent owing on 24 May 2025.  
2. On 8 June 2025, the rental provider served the renter with a notice to vacate (‘the notice to vacate’) via email. The notice to vacate has a termination date on 23 June 2025.
3. As the reason for giving the notice, the notice to vacate provided:
Non-payment of rent (section 91ZM)
You now owe at least 14 days rent. The amount owing is $920.
At the date of this notice your rent is paid up to 23 May 2025.
This is notice number 1.
If this is notice 1, 2, 3 or 4 and you pay your rent before the termination date written in the notice to vacate, and there are no arrears left, then this notice will have no effect.
4. The renter made two rent payments of $650 and $1000 after receiving the notice to vacate and before the termination date. 
5. The rental provider applied to the Tribunal for a possession order on 24 June 2025.]
ORDERS SOUGHT
6. [Briefly summarise the orders you are seeking] 
[For example: 
1. The renter seeks that the Tribunal dismiss the application because the notice to vacate is invalid. 
2. In the alternative, the renter seeks that the Tribunal order a payment plan of $50 per week. 
3. Should a possession order be made, the renter seeks that the Tribunal postpone the issue of a warrant of possession by 30 days.] 
VALIDITY OF THE NOTICE TO VACATE [Delete if notice to vacate is valid]
7. The notice to vacate is invalid because [X]. 
8. [Provide details about each ground of invalidity. Use sub-headings if there is more than one ground] 
[For example: 
1. The notice to vacate is invalid because:
a. It significantly overstates the amount of rent arrears owed when the notice to vacate was issued; and/or 
b. It is not signed; and/or
c. Not delivered by registered post, in person or sent via email without renter’s consent to receive documents via email. 
Significant overstatement of rent arrears  
1. In the Supreme Court of Victoria case of Liu v Tang, it was found that a notice to vacate for non-payment of rent that significantly overstates the amount of arrears owing is invalid.[footnoteRef:1] [1:  Liu v Tang [2022] VSC 24 [12].] 

2. Section 3 of the RTA defines ‘rent’ in relation to a residential rental agreement as ‘the amount paid to a residential rental provider by a renter to occupy rented premises and use facilities and services’ but as not including any amount for which a renter is liable for under subsections 52 and 57. 
3. The rental ledger provided by the rental provider shows that the rental provider included unpaid power bills when calculating the amount of arrears. As the renter is liable for power bills under section 52, these charges do not form part of rent and should not be counted when calculating rent arrears.
4. Because of the inclusion of the power bills, the rent arrears were overstated by $120. The accurate amount of rent arrears at the time of serving the notice was $800 (14 days of arrears at $400 per week). This means the rent arrears were overstated by 15%, which is significant. Hence, the notice to vacate is invalid. 
Signature 
1. Per section 91ZZO(c) of the RTA, a notice to vacate is not valid unless ‘it is signed by the person giving the notice or by that person's agent’.
2. The notice to vacate is not signed. The real estate agent wrote their name in the ‘Name’ box which indicates who will sign the notice but left the ‘Signature’ box blank. Hence, the notice to vacate is invalid. 
NOTICE TO VACATE OF NO EFFECT [Delete if not applicable] 
8. Under section 91ZM(1)(b) RTA, the first, second, third and fourth notice to vacate for rent arrears in a 12-month period is of no effect ‘if the renter pays the unpaid rent on or before the termination date’. 
9. The notice to vacate is of no effect because the renter paid the unpaid rent by the termination date. Hence, it cannot form the basis of a possession order. 
10. [Provide details of payments made before or on the termination date] 
[For example: 
2. The renter made the following rent payments via electronic funds transfer following the receipt of the notice to vacate:
a. 13 June 2025: $650
b. 22 June 2025: $1000
3. The transfer on 22 June 2025 fully paid off the rent arrears, bringing the renter’s account into the positive. 
4. The rental ledger shows that the final payment was made and received before the termination date but not processed by the real estate agency until after the termination date. Nevertheless, for the notice to be of no effect, the requirement under section 91ZM(1)(b) is that ‘the renter pays the unpaid rent on or before the termination date in the notice’, not that the real estate agency processes it on or before the termination date. Hence, the notice to vacate is of no effect and this application should be dismissed.]
PAYMENT PLAN
10. Under section 91ZM(1)(d) RTA, on an application for possession based on the first, second, third or fourth notice to vacate for rent arrears in a 12-month period, the Tribunal ‘may place the renter on a payment plan and adjourn the application for the possession order’ if it has made an assessment under s 331 RTA that ‘satisfactory arrangements have been or can be made to avoid financial loss to the residential rental provider’. 
11. The renter seeks that a payment plan of $[amount] per [time] is made to avoid financial loss to the rental provider. 
12. [Delete if not applicable] This amount was suggested by a financial counsellor from [service], who assessed the renter’s ability to enter into and comply with a payment plan and found that this amount is sustainable. 
13. [Set out details of the renter’s income, including source of income and amounts] 
14. [Set out why the renter fell behind in rent and why this can be avoided in the future.] 
REASONABLE AND PROPORTIONATE TEST 
15. The factors the Tribunal must have regard to in the determining whether it is reasonable and proportionate to make a possession order are set out in section 330A RTA.
16. The renter submits it is not reasonable and proportionate to make a possession order and that the application should be dismissed. 
17. [Set out your reasonable and proportionate arguments. One way is by using headings referring to considerations under section 330A RTA. Or, you can set them out without the headings.] 
[For example: 
[The nature, frequency and duration of the conduct of the renter 
· The rent arrears were a one-off occurrence. 
· The renter was in rent arrears for less than a month before repaying the arrears. 
       		 Whether the breach has been remedied as far as is practicable
· The renter has fully repaid the rent arrears, and their account is now in the positive. 
· Whether the renter has, or will soon have, capacity to remedy the breach and comply with any obligations under the residential rental agreement
· The renter has capacity to comply with their obligation to pay rent on an ongoing basis. A financial counsellor has assessed their rent as sustainable on their income. 
· The rent arrears were caused by the renter needing to pay a mechanic to fix her broken down car, which is a one-off occurrence. 
· The renter has received financial counselling and understands the importance of paying rent on time. They are now aware of financial assistance available should their car break down again, such as No Interest Loans. 
Any other matter the Tribunal considers relevant
· The renter will suffer severe hardship if evicted. 
· If evicted, the renter will be homeless. The renter has been unable to secure alternative accommodation and does not have family or friends to stay with. 
· The renter is suffering from poor mental health. An eviction into homelessness is likely to exacerbate their symptoms. 
· Their rental provider will not suffer any hardship if the tenancy continues, as the renter is able to comply with their obligation to pay rent ongoing. 
· The renter has a child under their care which will be impacted by the possession order.
· The renter has a terminal or chronic illness and having no home will affect their recovery and general health.] 
POSTPONEMENT OF ISSUE OF WARRANT
18. Section 352(1) allows the Tribunal to provide in a possession order ‘that the issue of a warrant of possession be postponed for a period specified in the order’, up to 30 days, if satisfied that:
a) The renter (…) would suffer hardship if the issue of the warrant were not postponed; and 
b) The hardship would be greater than any hardship that the residential rental provider (…) would suffer because of the postponement. 
19. If the Tribunal makes a possession order, the renter seeks that the issue of the warrant of possession be postponed for a period of 30 days pursuant to s 352(1) RTA. 
20. [bookmark: _Hlk214284804]The renter would suffer severe hardship if required to immediately vacate because:
[List sources of hardship, starting with the most persuasive one. Include any possibility of homelessness and disabilities]. 
[For example: 
1. The renter would suffer severe hardship if required to immediately vacate because:
a. Despite their efforts, the renter has not been able to secure alternative accommodation and would be rendered homeless if required to vacate immediately. The renter has applied for and been rejected from 30 properties since receiving the notice to vacate. A list of the properties the renter has applied for is attached at page 9. 
b. The renter does not have family or friends to stay with if evicted immediately.
c. The renter is suffering from poor mental health which is impacting their ability to find alternative accommodation. An immediate eviction into homelessness is likely to exacerbate their symptoms. 
d. The renter has a child under their care which will be impacted by the possession order.
e. The renter has a terminal or chronic illness and having no home will affect their recovery and general health.]

PREPARED BY: [Name, organisation]
[Date]
