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About Tenants Victoria

Tenants Victoria is the peak body for Victorian renters and the rental law specialist community legal
centre in Victoria. Our vision is a safe, secure, and affordable home for every Victorian renter in a fair
housing system. We provide information and referrals, legal advice, casework support, representation
and financial counselling support to renters, each year assisting close to 9,000 individual renters. We
also provide rental law advice, support, and training to tenancy and community sector workers, and
advocate to make laws fairer for Victorian renters. Our website is a critical self-help tool for renters and
their advocates and provides much-needed information to renters about their rights. In the year 2020-
21, it received over 1.76 million views.

Structure of this paper

There is some overlap and continuity between themes and questions in Review Consultation Papers 2
and 3. We have therefore brought our responses to the two papers together in this one paper.

We have grouped the consultation questions around key themes in the social housing context. At the
commencement of each section, we list the review questions to which that part responds. We have
tried to move in chronological order through themes in Paper 2, then Paper 3, as much as possible.
There is also a list of consultation questions and our responses in Appendix A.

Endorsements

In addition to endorsements made of individual recommendations in other submissions to this
consultation, this paper has also been endorsed by the following agencies:
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Executive summary and our recommendations

“Social housing is the proof that society knows everyone needs a secure place in which
to thrive regardless of their financial status.” - Tenant, East Midlands (UK)*

Thank you for the opportunity to respond to this important Review.

Itis well known and understood that a safe and secure home is essential for individuals’ health,
wellbeing, and dignity?. For many in Victoria experiencing hardship or disadvantage, such a home is not
possible without access to social (public or community) housing, which is lower-cost rental
accommodation for those who cannot afford to access the private rental market. The focus of our
submission is on social housing renters who have a fixed-term or periodic rental agreement with the
Department of Housing or a community housing provider (CHP).?

With only about 3%?* of Victorian housing stock being social housing, compared to the already low
Australian national average of 4.2%°, we lag far behind the rest of the developed world in relation to
investment in social housing®. Therefore, we applaud the Victorian Government’s commitment to
investing in social housing, as well as its undertaking of this Social Housing Regulation Review (SHRR,
or the Review).

However, the likelihood that future growth in social housing will be predominantly, or exclusively,
community housing, is of concern should the regulatory system remain as is. This is because of the
inherent inequality in our current system - that community housing renters have fewer protections,
and less stable housing, than their public housing counterparts. This undermines the purpose of social
housing, as set out in the Housing Act 1983 (Vic), to ‘ensure that every person in Victoria has access to
adequate and appropriate housing’ and to ‘promote security... of tenure’.”

We therefore hope that this Review will provide an opportunity for the anticipated growth of
community housing through government investment to be matched by appropriate support and
protections for renters who depend on social housing and ensure positive tenant outcomes. Without
these protections, our housing system will entrench a problematic two-tier approach to social housing.

! Rethinking social housing report.pdf (kc-usercontent.com), page 8.

2 AHURI, Precarious housing and health: research synthesis, p 3, https://www.vichealth.vic.gov.au/-
/media/ResourceCentre/PublicationsandResources/Health-Inequalities/Precarious-housing/Precarious-
housing_Research_Synthesis.pdf?la=en&hash=9D553A3A4F379246CD2D2D50C66AA0F4410ED78

2Emma Baker, Laurence H. Lester, Rebecca Bentley & Andrew Beer (2016); Emma Baker, Laurence H. Lester, Rebecca Bentley &
Andrew Beer (2016) Poor housing quality: Prevalence and health effects, Journal of Prevention & Intervention in the
Community, 44(4), 221; Australian institute of Family Studies - Housing stress and the mental health and wellbeing of families.
3 While it is our view that every person deserves long-term, secure and safe housing, with limited resources, some social
housing and other housing providers provide short-term accommodation (including crisis, transitional housing and rooming
houses) for people who are homeless or at risk of homelessness. Because this group of residents often have a different set of
rights and entitlements, this is not the focus of our submission.

4This has been reported as 3.2% in 2021: 'This will change lives': $5.3 billion social-housing construction blitz (theage.com.au)
However in the 2016 census this was only 2.8%: Housing tenure | Australia | Community profile (id.com.au)

$Victoria to draw on $27b social housing stock to solve housing crisis (afr.com)

€ See, for example: AHURI - What is the right level of social housing?

"Housing Act 1983 (Vic) s 6(1)(a) and (f).
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https://assets-eu-01.kc-usercontent.com/c783d326-05c6-0106-90ef-624f23b543bd/e99612d4-0483-48d8-b281-dd97268bb9fa/Rethinking%20social%20housing%20report.pdf
https://www.vichealth.vic.gov.au/-/media/ResourceCentre/PublicationsandResources/Health-Inequalities/Precarious-housing/Precarious-housing_Research_Synthesis.pdf?la=en&hash=9D553A3A4F379246CD2D2D50C66AA0F4410ED78
https://www.vichealth.vic.gov.au/-/media/ResourceCentre/PublicationsandResources/Health-Inequalities/Precarious-housing/Precarious-housing_Research_Synthesis.pdf?la=en&hash=9D553A3A4F379246CD2D2D50C66AA0F4410ED78
https://www.vichealth.vic.gov.au/-/media/ResourceCentre/PublicationsandResources/Health-Inequalities/Precarious-housing/Precarious-housing_Research_Synthesis.pdf?la=en&hash=9D553A3A4F379246CD2D2D50C66AA0F4410ED78
https://aifs.gov.au/cfca/publications/housing-stress-and-mental-health-and-wellbeing-famili
https://www.theage.com.au/national/victoria/this-will-change-lives-5-3-billion-social-housing-construction-blitz-20201114-p56em5.html
https://profile.id.com.au/australia/tenure?WebID=110
https://www.afr.com/property/residential/victoria-to-draw-on-27b-social-housing-stock-to-solve-housing-crisis-20210310-p579h6
https://www.ahuri.edu.au/research/ahuri-briefs/what-is-the-right-level-of-social-housing

Drawing on Tenants Victoria’s long-standing legal and advocacy work for and with public and
community housing renters, we submit that some critical concerns in relation to the current regulation

of social housing are as follows:

We have a two-tiered system of social housing, with community housing renters afforded lesser
rights and an alternate regulatory system compared to public housing renters. This creates
unnecessary inequality and complexity in our housing system. Rights are manifest in the two
systems through the policies and procedures of housing providers (which can be shaped by
regulation) and the existing legislative framework, including the lack of clarity about whether
CHPs are bound by the Charter of Human Rights and Responsibilities Act 2006 (Vic).

The social housing complaints schema is also two-tiered, and at times ineffective, unfair, and
complex. Therefore, it does not function, as it should, to identify and rectify systemic issues,
properly compensate for non-compliance, or build trust in the system.

There are differing regulatory approaches to community as compared to public housing, and the
mixed purpose of the community housing regulator, the Housing Registrar, that includes both a
focus on sector growth and compliance, risks undermining confidence in the Registrar’s ability to
perform its function.

There is insufficient emphasis on renter involvement, and empowerment, in all areas of the
current regulatory system.

There is insufficient data about how the social housing system is performing, and in particular
comparative data across public and community housing, to enable policy makers, advocates,
and renters to make evidence-based decisions.

As we set out below, due to the many challenges with the current system, we support a re-imagining of
the social housing regulatory system. Key aspects of this should include:

Ensuring that social housing is safe, secure, affordable and of good quality.

Ensuring that all long-term social housing renters are treated equally, and that there is no
diminution of rights of renters through this review process.

Making it easier to know how social housing providers are performing, to increase transparency
and accountability.

Ensuring fair, swift and effective resolution of complaints.

Strengthening the standards social housing providers must meet and creating a strong, proactive
regulatory regime to enforce them.

Empowering residents.

Ensuring greater coordination and consistency among support services assisting social housing
renters.

Our specific recommendations for reform are set out below.
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Summary of recommendations

Key principles

1. Thatthe Review Panelis guided by the below principles in the conduct of this Review and the
drafting of its recommendations.

1. Afairsocial housing regulatory system delivers positive renter outcomes for all people
living in social housing, with key measures of success being the provision of safe,
secure, appropriate and affordable homes.

2. Quality data is essential to a transparent and accountable housing system. The Review
should be informed by robust data analysis and future regulation should be
underpinned by open and accessible data that demonstrates positive renter outcomes
are being achieved and where there are areas of concern. Data should be used and
reported in a way that reflects the diversity of the community housing sector.

3. Thereshould be a clear and consistent standard of rights for everyone who lives in
social housing.

4. Allsocial housing renters’ human rights are protected and enforceable through the
Charter of Human Rights and Responsibilities Act 2006 (Vic).

5. This Review is an opportunity to improve the standard of living of, and protections
available to, all social housing renters. Therefore, no renter should be worse off due to
the Review or the implementation of any of its recommendations.

Priorities for reform and regulatory approach
Model Rules

2. Thatthe Victorian Government ensure equal rights for social housing renters in key areas by
developing a set of Model Rules for all social housing that is of a standard equivalent to the tenancy
management policies of public housing. These Rules should include, but not be limited to, the
following current policies: temporary absences, disability modification, internal appeals, rent
setting, arrears, and eviction (including appropriate use of fixed term leases and notice to leave in
rooming houses).

3. These Model Rules should be deemed to apply to all social housing providers (with organisations
able to apply to opt-out of particular provisions on reasonable grounds).

4. That the Victorian Government provide funding to the community housing sector to ensure that
essential model policies which have financial implications, such as the temporary absence policy
and disability modification policy, can be implemented.

Human rights

5. That the Victorian Government make legislative amendments to clarify that the Charter of Human
Rights and Responsibilities Act 2006 (Vic) (Charter) applies to all social housing providers, including
CHPs.

ap TenantsVictoria )



6. Thatthe Victorian Government amend the Housing Act to:

a. Require that CHPs have a constitution and rules which include an acknowledgement of being
bound by the Charter and have a stated object and purpose to act compatibly with and promote
human rights in their management of housing stock.

b. Require that CHPs applying for registration under that Act should include a report on how their
policies provide for Charter-compatible decision making.

c. Create a new Performance Standard that requires all registered agencies to have public facing
statements about their obligations under the Charter on their websites and tenancy agreements
and have policies equivalent to the Department of Housing that specifically embed Charter-
compatible decision-making in all areas of tenancy management. This Performance Standard
should be phrased as a “mandatory requirement” rather than an “indicator”.

d. Give the social housing regulator power to revoke or suspend an agency’s registration under that
Act for repeated breaches of the Charter.

7. Thatthe community housing regulator prepare and publish guidance to CHPs on how the Charter
should be considered and applied in decision-making.

Eviction as a last resort

8. That the community housing regulator draft model policies and procedures for CHPs, including
internal complaints processes, which set out best practice for how eviction may be treated as an
option of last resort.

9. That the community housing regulator determine new Performance Standards that frame
registration under the Housing Act as requiring eviction to be treated as a mechanism of last resort,
rather than an ‘indicator’ of compliance within the Performance Standards (see also
recommendations under “Performance Standards”).

10. That the community housing regulator develop model policies and training on the use of notices to
leave for CHPs that operate rooming houses and monitor the use of these notices.

Renter empowerment

11. That the Victorian Government implement the engagement mechanisms used in the Scottish
system, with a view to developing best practice in renter voice in the Victorian social housing
regulatory system. Relevant elements from the Scottish model include:

a. Require that the social housing regulator(s) consult with social housing renters and their
representatives in relation to targets for social housing performance improvements, housing
activities guidance, and a code of conduct revisions, as is done through the Housing (Scotland)
Act 2010.

b. Establish a Renter Advisory Panel that supports the regulation of social housing (see
Recommendation 28 below).

c. Establish a clear set of standards on what a social housing renter can expect in key areas, taking
guidance from the areas set out in the Scottish Social Housing Charter. These should include a
high-standard expectation in relation to renter engagement.
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d.

e.

Draft guidance on what may be expected in relation to renter engagement, with alternative
models provided depending on the size and type of the housing provider.

Require regular and transparent reporting against these standards (see also recommendations
under “Performance Standards”).

Renter information

12. Useful information for renters (prospective and current) to assess performance of social housing

providers could include:

a.

Property listings of available properties, and more general information about those currently
tenanted, so renters could decide whether the location would be suitable for them and their
families. These listings should include the current market rent, number of bedrooms and any
additional features - e.g. no stairs, disabled access bathroom, additional security features such
as CCTV, and garden or outside space.

Victorian Residential Efficiency Scorecard ratings for each property that is available for rent, so
that the prospective resident can assess what the property will cost them, and how comfortable
it will be year-round.

Maximum timeframes for repairs responses and completion for various common repair tasks -
e.g. dripping taps, glass replacement, mould repairs, painting and patching.

Eviction rates for common causes - e.g. arrears, nuisance, damage, and danger. This information
should include the steps that the housing provider undertakes to complete if a renter is
considered in breach, and preparatory to pursuing eviction of a renter.

The policies and procedures of the provider in a range of community languages, as well as
information about rights to interpreting and translation services.

Rent setting and policies

13. That the Review Panel consider rent setting and service charges in the social housing sector as part

of this Review, including whether disparity of rents between public and community housing is
appropriate.

14. That the Review make a finding that rent-setting policies across the social housing sector should be

consistent, transparent and follow a set of Model Rules, which include appropriate adjustments
being made where renter income is reduced.

Victorian Housing Register (VHR) and allocation policy

15. Social housing Performance Standards should include:

a.

b.

d.

The VHR allocations made to each priority category by the provider;
The VHR allocations made, by income source;

The proportion of allocations said to be allocated to ‘long term housing’ that are allocations into
rooming houses;

To what extent the provider satisfied VHR housing preferences through their allocations.
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16. Social housing providers should all report against these measures annually, and the results of this
reporting should be collated and publicly available.

17. That VHR allocation complaints should be dealt with by way of a centralised social-housing
complaints-handling process (see “Complaints Handling and Dispute Resolution”, below).

18. That the Victorian Government commission an independent review of the operation of the VHR
priority-access system in order to assess whether the current categories should be altered, or
weighted, or used in new ways to help vulnerable Victorians gain secure housing.

What should be included in “social housing”
19. All social housing providers are required to be registered under a uniform scheme.

20. For-profit housing providers should not be able to be registered as a social housing provider, given
the prudential and service-quality risks associated with for-profit providers.

21. In the alternative, should the Review recommend that for-profit providers can be registered as
such, we recommend that for-profit housing providers be subject to a more stringent regulatory
regime to ensure that renters are not disadvantaged by the nature of their housing provider, and to
ensure that all policy, housing, and prudential standards are met.

22. Itis not appropriate that the Victorian Government include affordable housing in the social housing
regulatory framework, given the different needs of the renter cohorts in social housing, vis-a-vis
affordable housing.

National Regulatory System for Community Housing

23. The Victorian Government should maintain and improve its own regulatory scheme for social
housing in order to ensure that renters are not disadvantaged, particularly by way of reduced rights
or protections, through Victoria’s entry into the National Regulatory System for Community
Housing.

The regulator

24. The Victorian Government should legislate that the purpose of the community housing regulator is
as follows:

(1) to safeguard and promote the interests of —
a. renters of social housing providers, and
b. recipients of housing services provided by social housing providers.
(2) The Regulator must, so far as is reasonably practicable, perform its functions in a way —
a. which is compatible with its objective, and
b. which it considers most appropriate for the purpose of meeting that objective.

25. There must be safeguards to protect the community housing regulator from undue influence, and
these include:
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a. Theregulatoris separate from government (for example, a statutory body that sits outside a
government department, and in particular outside the Department of Housing).

b. Itshould be overseen by an independent governance board or panel.

c. lIthasstringent policiesin place in relation to board recruitment and management of conflicts of
interest.

26. The community housing regulator should report annually, or more regularly, to the public on its
enforcement activities, including listing any prosecution activities undertaken.

27. Its regulatory approach should include, among other things, being ‘intelligence-led’®, which should
include, as a priority, mechanisms for building stronger relationships with community housing
renters and their advocates.

28. As part of its engagement work the community housing regulator should establish a Renter
Advisory Panel constituted of renters, renter advocates, homelessness services, and other relevant
stakeholders.

29. The community housing regulator should be properly resourced to undertake its activities
thoroughly, and to enable impartial and effective fulfilment of its objectives.

30. The performance of the community housing regulator should be regularly assessed, and the
outcomes of this assessment should be made publicly available.

Performance standards, transparency and accountability

31. The Victorian Government implement a set of Performance Standards applicable to all social
housing (including public housing), that draws inspiration from the Scottish Charter but is drafted
on the basis of meaningful consultation and engagement with Victorian social housing renters, their
advocates and other relevant stakeholders.

32. The Victorian Government adopt the social housing provider-specific reporting undertaken in
Scotland, including its current reporting metrics and comparison-of-housing-provider tool.

33. That the social housing Performance Standards housing-provider reports also include the
following:

a. List of properties held by each housing provider.
b. Dataonresponse times to complaints, and outcomes.

c. Eviction data, including number of notices to vacate issued, number of applications for
possession made at the Victorian Civil and Administrative Tribunal (VCAT), outcomes of these
matters, number of warrants issued, and number of warrants executed.

d. TheVHR allocations made to each priority category by the provider.

8 See for example Consumer Affairs Victoria, which embraces this approach: Our regulatory approach - Consumer Affairs
Victoria
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e. TheVHR allocations made, by income source.

f. The proportion of allocations said to be allocated to ‘long term housing’ that are allocations into
rooming houses.

g. Towhat extent the provider satisfied VHR housing preferences through their allocations.
h. Contribution to neighbourhood and socially inclusive communities.
i. Mechanisms for access and referral to independent support services.

34. In reporting against renter satisfaction, the community housing regulator make the renter survey
questions publicly available, and that the Renter Advisory Panel referred to in our Recommendation
28 be consulted in relation to its questions, scope, and administration.

35. That the community housing regulator undertakes regular analysis, and public reporting, on the
data sets described in Appendix E.

Complaints handling and dispute resolution
36. That the Victorian Government draft or amend legislation in order to:

a. Create acentraland independent Social Housing Ombudsman, or Joint Housing Appeals Office,
to oversee complaints of both public and community housing renters, that maintains and builds
upon the standard of complaints handling of the current Housing Appeals Office.

b. Require that this body have the power to make a binding order and provide a remedy to the
renter if a complaint is upheld.

c. Where a Joint Housing Appeals Office is implemented, enable both housing providers and renters
to apply to the Review and Regulation List of VCAT for merits reviews of this body’s decisions.

37. That this complaints handling body be required to adhere to the principles set out in the Federal
Treasury’s Benchmarks for Industry-Based Customer Dispute Resolution and that the regulator be
independently reviewed against these benchmarks every two years, with the outcome of this
review made publicly available.

38. That the Victorian Government amend the definition of “agency” in the Freedom of Information Act
1982 to include all social housing providers registered under the Housing Act.

Sector and workforce development

39. Establishment of a single set of required workforce induction, and then continuing professional
development (CPD) training standards for the whole of the social services sector that is client-
facing, including in relation to rigorous training related to referral pathways into the community
services sector (including the legal assistance sector), trauma-informed practice, working with
CALD communities and the use of interpreters, working with family violence survivors, and working
with people of low literacy.

40. That the social housing sector work together to establish a Workforce Development Plan, which
includes:
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a. Measures that support retention of skilled housing workers in the industry, including through
formal career paths and secondment opportunities; and

b. Mechanisms for increased interchange between CHP and Director of Housing staff, including
through joint training opportunities and conferences, with the aim of increased service
consistency, skills enhancement and retention.

41. The professionalisation of social housing officers, including a shared code of conduct and a set of
consistent and easy-to-understand standards for all officers.

Aboriginal housing

42. That the Victorian Government be guided by the Aboriginal and Torres Strait Islander community
on how culturally safe and appropriate housing be facilitated by the social housing regulatory
system.

43. That there be no transfer of sub-standard housing stock to Aboriginal communities as a means of
increasing overall Aboriginal social housing.

Support services

44, That the Victorian Government undertake a review of social-renter support services and design
wrap-around and independent services for renters to promote their rental security that include
legal guidance, financial counselling, social work, and housing access support and that are
available according to renter need.

45. That the Victorian Government ensure that sufficient, appropriate and accessible independent
advocacy assistance is available to social housing renters through Tenancy Plus and other
programs, particularly in relation to repairs, rental disputes and housing applications (including
transfers).

46. That the Victorian Government make funding available for pilot projects aimed at enhancing the
service coordination, collaboration and integration of the social-renter support sector.

Housing standards

47. All newly built properties in the social housing portfolio, whether public or community housing, be
required to be “7 star” rated in the Nationwide Housing Energy Rating Scheme (NatHERS7), and
that this requirement be reviewed annually as housing standards improve.

48. Any existing properties that are brought into the social housing portfolio be retrofitted as much as
possible to maximise their energy efficiency and minimise for their renters the running costs of their
home.

49. The Victorian Government should revise social housing performance standards applicable to
community housing providers to maximise improvements in energy efficiency of their rental stock.
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Introduction

Itis well known and understood that a safe and secure home is essential for individuals’ health,
wellbeing, and dignity® For many in Victoria such a home is not possible without access to social
housing, which provides more affordable rental accommodation for those who cannot afford the
private rental market. Unfortunately, Australia, and Victoria, lag behind the rest of the developed world
in relation to investment in, and regulation of, social housing.

In Victoria, only about 3% of our housing is social (public or community) housing,'® as compared to
4.2% in Australia, 17% in England,*? 21.9% in France®, and 23% in Scotland*. In Victoria, at June 2021
51,823 people were on the Victorian Housing Register (VHR), the social housing waitlist. Alongside
this, while Australia does not appear to have a nation-wide strategy for social housing (although there is
a National Regulatory System for Community Housing (NRSCH) established in 2013), we are not aware
of a national review of social housing regulation as a whole. We are also not aware of Victoria having
previously reviewed its social housing regulatory framework as a whole. Other comparable jurisdictions
have undertaken more regular and recent reviews of their social housing regulatory systems: for
example, Scotland last reviewed its social housing regulation in 2017-19' (and it is currently reviewing
its Social Housing Charter)'’, and England last reviewed its regulatory system in 2018-20.

However, we note that the Victorian Government has indicated this growth in housing is likely to be
comprised predominantly of community housing. This aligns with a trend in Victoria, and Australia, to
transition to community housing and away from public housing. This is a concern for our service, as
through our extensive experience working with both public and community housing renters, we have
seen the relative difficulties community housing renters have in sustaining their tenancies, and
ensuring their basic housing rights, as compared to public housing renters. A significant factor
contributing to this is the disparity in legally enforceable rights afforded to community housing renters
vis-a-vis public housing renters. This is therefore a focus throughout our below submission.

Proposed principles for the social housing regulatory system

This part responds to the following consultation questions:

e Consultation Paper 2: questions 1 and 2.

® See for example Housing_and-_Health_Research-Summary_web.pdf (vichealth.vic.gov.au); Housing2.pdf
(globalpolicysolutions.org).

10 See above n 4.

" https://www.aihw.gov.au/reports/housing-assistance/housing-assistance-in-australia-2019/contents/social-housing-
dwellings

12 https://www.ethnicity-facts-figures.service.gov.uk/housing/social-housing/renting-from-a-local-authority-or-housing-
association-social-housing/latest

13 https://www.statista.com/statistics/767195/social-housing-tenants-by-region-france/

4 https://www.wheatley-group.com/__data/assets/pdf_file/0023/63356/English-and-Scottish-social-housing-systems.pdf
15 https://www.housing.vic.gov.au/victorian-housing-register*

16 Scottish Housing Regulator - The Scottish Federation of Housing Associations Limited (sfha.co.uk)

17 Social housing charter - review: consultation - gov.scot (www.gov.scot)

18 Social Housing Reform in England: What Next? - House of Commons Library (parliament.uk)
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https://www.vichealth.vic.gov.au/-/media/ResourceCentre/PublicationsandResources/Health-Inequalities/Housing_and-_Health_Research-Summary_web.pdf?la=en&hash=42ABE51F99703B698663E4368306FA4B34652DA8
https://healthequity.globalpolicysolutions.org/wp-content/uploads/2016/12/Housing2.pdf
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As submitted in response to the SHRR Consultation Paper 1, Tenants Victoria considers that the key
principles underpinning the review are:

1. Afairsocial housing regulatory system delivers positive renter outcomes for all people
living in social housing, with key measures of success being the provision of safe,
secure, appropriate and affordable homes.

2. Quality data is essential to a transparent and accountable housing system. The Review
should be informed by robust data analysis and future regulation should be
underpinned by open and accessible data that demonstrates positive renter outcomes
are being achieved and where there are areas of concern. Data should be used and
reported in a way that reflects the diversity of the community housing sector.

3. Thereshould be a clear and consistent standard of rights for everyone who lives in
social housing.

4. Allsocial housing renters’ human rights are protected and enforceable through the
Charter of Human Rights and Responsibilities Act 2006 (Vic).

5. This Review is an opportunity to improve the standard of living of, and protections
available to, all social housing renters. Therefore, no renter should be worse off due to
the Review or the implementation of any of its recommendations.

For our service, renter focus is the key policy lens to review social housing regulation. People reliant on
the Victorian Housing Register (VHR) for housing are often experiencing significant vulnerability or
disadvantage, including financial hardship, mental health issues, disabilities, and family violence. They
deserve to live, as we all do, in safe, secure, suitable and affordable homes, regardless of whether that is
in public or community housing. However, the current legal protections for community housing renters
fall short of those available to public housing renters in several critical areas, as set out in this
submission.

It is therefore vital that any harmonisation of rights between public housing and community housing
renters must not come at the expense of the existing rights and entitlements of public housing renters.
The goal and resulting change must be to lift and improve the circumstances and rights of community
housing renters to the level enjoyed by public housing renters. All social housing renters should be able
to expect and rely on their landlord operating as a “social housing provider” and model litigant, with
equity and fairness at the core of their operations.

Recommendations
We therefore recommend:

1. Thatthe Review Panelis guided by the above principles in the conduct of this Review and the
drafting of its recommendations.

Response to the ‘social tenant’

This part responds to the following consultation questions:

e Consultation Paper 2: questions 3 and 34.
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The framing of Consultation Papers 2 and 3, in particular question 3 of Paper 2, focuses on the notion of
the “social tenant” - a concept that includes both current social housing renters, and prospective
renters who are eligible for social housing but who rent outside the social housing system, for example
in private rental, rooming houses or caravan parks.

We are concerned that, without careful controls, such a focus may undermine the purpose of this
Review and distract from the experience of current social housing renters and the areas ripe for reform
in our current social housing system. It risks making a false comparison between current renters’ needs
and experience and those outside the social housing system. At worst, it risks a significant diminution of
current social housing renters’ rights through unintended consequences, i.e. a reduction in rental
providers investing in the “affordable” end of the market, or discrimination against low-income renters.

Importantly, such a focus of this Review misses an important opportunity to improve the social housing
sector and ensure it is well-positioned for the significant growth that the Big Housing Build will deliver.
The focus of this Review should be on making sure that all social housing renters are well supported,
secure, and able to exercise their rights and live in comfortable, affordable, and appropriate
accommodation so they can participate fully in their communities.

Additional protections for caravan parks and rooming houses residents

Many people who are eligible for social housing, and/or are on the VHR, live in caravan parks and
rooming houses because more stable and suitable continuing accommodation is simply not available.
Our experience of working with rooming house residents in particular is that they are some of the most
difficult to engage renters, and are unlikely to make use of, for example, a traditional dispute resolution
process without significant support. Our experience is also that despite minimum standards for
rooming houses set out in the Residential Tenancies Act (1997) (RTA) and its Residential Tenancies
(Rooming House Standards) Regulations 2012, rooming house standards are frequently not complied
with due to, among other things, a limited enforcement approach®.

Fundamentally, as 4.2.2 of Consultation Paper 2 makes clear, access to stable, appropriate, and long-
term housing would make the greatest impact for this cohort of residents. This would require
continuing government investment and incentivisation of social housing, greater investment in services
that support entry into, and maintenance, of appropriate and long-term housing (see “‘Support
Services’” further below), or, more radically, adopting the Finnish Housing First approach, which
dramatically reduced investment in short-term accommodation to instead focus on long-term housing
solutions for all*® Our submission on the 10 Year Social and Affordable Strategy for Victoria sets out a
number of strategies the Victorian Government could adopt in this regard.”

On its face, we are supportive of the SHRR’s proposal of additional protections for as many renters as
possible, including of caravan parks and rooming houses, for example through greater landlord
requirements, and access to dispute resolution and tenancy support services. However, this support is
conditional on implementation not coming at the expense of social housing renters’ existing rights, and

19 See for example Open-the-Door-The-Residents-View-of-life-in-a-Rooming-House.pdf (pclc.org.au), Key findings.

2 See for example: Finland - Housing First Europe Hub; 'It’s a miracle': Helsinki's radical solution to homelessness | Cities | The
Guardian.

21210430-submission-10-Year-strategy-for-social-and-affordable-housing.pdf (tenantsvic.org.au)

ap TenantsVictoria .


https://pclc.org.au/wp-content/uploads/2020/09/Open-the-Door-The-Residents-View-of-life-in-a-Rooming-House.pdf
https://housingfirsteurope.eu/countries/finland/
https://www.theguardian.com/cities/2019/jun/03/its-a-miracle-helsinkis-radical-solution-to-homelessness
https://www.theguardian.com/cities/2019/jun/03/its-a-miracle-helsinkis-radical-solution-to-homelessness
https://tenantsvic.org.au/articles/files/submissions/210430-submission-10-Year-strategy-for-social-and-affordable-housing.pdf

on a considered analysis and mitigation of any unintended consequences including risk of reduction of
housing availability, or discriminatory treatment of groups of prospective renters.

Priorities for reform and regulatory approach

This part responds to the following consultation questions:
e Consultation Paper 2: questions 4, 19 and 22.

Consultation Paper 2 asks if the overall approach to regulation of public and community housing is
effective, transparent, and proportionate. While there are many strengths in the Victorian social
housing systems, this submission also sets out many areas for improvement.

Consultation Paper 2 states that the Victorian social housing system is inequitable because of the
different standards that apply to current social housing renters, on the one hand, and those in rental
hardship who are not in social housing, on the other.?? However, a significant inequality exists within
the social housing system itself: the difference between community housing and public housing
renters’ rights and protections. Importantly, the legal rights of community housing renters fall below
those afforded to public housing renters. This is for a number of reasons, including the financial and
resourcing difference between the two housing models (which allows public housing to tolerate greater
periods of rental arrears, or renter absence, for example), cultural differences, and legislative
differences (see below). This is problematic, because both groups of renters are drawn from the same
waitlist, the VHR, and deserve equal treatment on this basis. As there is insufficient comparative data on
the performance of the two housing models as against each other, this difference is not easily discerned
other than by advocacy services such as ours which service both sets of renters.

This difference is evident in three key areas:

i.  Inconsistent renter rights, as set out in legislation as well as in public and community housing
policies, resulting in markedly different treatment between community and public housing
renters.

ii.  Lackofclarity in relation to whether the Charter of Human Rights & Responsibilities Act applies to
community housing renters - again, resulting in reduced protections for community housing
renters when it most matters.

iii.  Related to the two matters above, a difference in eviction rates between community housing and
public housing, resulting in reduced stability of housing for community housing renters.

These three areas are detailed below.
Community housing policies should be consistent, and align with public
housing policies in key areas

Not all community housing policies and procedures are consistent, or easily available. Some do not
meet the standard equivalent to policies that apply in public housing in key areas, including temporary

2 Consultation Paper 2, page 15: The system is inequitable - there are different policies and standards applying across public
and community housing and those eligible for social housing, but who live outside the social housing system receive less
protection.
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absences, rent setting, rent arrears, and others. These key differences often result from a critical
difference between CHPs and the Department of Families, Fairness and Housing (DFFH) - that CHPs
“are dependent on tenants paying rent in order to remain financially viable”.

This means that vulnerable renters receive different treatment based on who their community housing
provider is, or because they are living in community, rather than public housing.

Our service conducted a review of community housing policies in Victoria against the 2021 Guidance
Note, ‘Agency publication of online policies’, which lists applicable policies that should be published on
CHPs’ websites, in compliance with Community Housing Performance Standard 1. The results of this
review are set out in Appendix B. The results reveal that some CHPs have not made available all
policies required by the Guidance Note, resulting in inconsistent transparency and so inconsistent
outcomes for renters. More concerningly, on our review of policies, CHPs do not provide rights
consistent with those afforded to public housing renters in the Department of Housing Tenancy
Management Manual,” in key areas resulting in more insecure housing outcomes for community
housing renters.

Recommendations

We therefore recommend the following:

2. Thatthe Victorian Government ensure equal rights for social housing renters in key areas by
developing a set of Model Rules for all social housing that is of a standard equivalent to the tenancy
management policies of public housing. These Rules should include, but not be limited to, the
following current policies: temporary absences, disability modification, internal appeals, rent
setting, arrears, and eviction (including appropriate use of fixed term leases and notice to leave in
rooming houses).

3. These Model Rules should be deemed to apply to all social housing providers (with organisations
able to apply to opt-out of particular provisions on reasonable grounds).

4. That the Victorian Government provide funding to the community housing sector to ensure that
essential model policies which have financial implications, such as the temporary absence policy
and disability modification policy, can be implemented.

Community housing should be required to comply with the Victorian
Charter of Human Rights and Responsibilities Act

For public housing renters, the Victorian Charter of Human Rights and Responsibilities Act 2006 (Vic)
(Charter) plays a critical role in protecting human rights, particularly around eviction. The Victorian
Department of Housing takes seriously its obligation to consider the Charter and requires all staff to use
tools and policies to enable consistent, fair and accountable decision-making to ensure it is acting
lawfully under the Charter.

By housing Victoria’s most vulnerable renters, those on the Victorian Housing Register, CHPs play a role
near-identical to that of the Department of Housing. However, the law is not clear on whether the

2 PHRP-QON-CHIAVIC-ATT_1.pdf (parliament.vic.gov.au), page 2.
% Tenancy management manual - DHHS Service Providers (dffh.vic.gov.au)
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Charter applies to CHPs. Itis crucial that CHPs have in place procedures and processes to ensure they
are acting lawfully under the Charter and that the human rights of vulnerable renters are protected
equally.

Our service has seen cases where a more optimal outcome would have resulted if the CHP was required
to comply with the Charter. As Sammy’s story demonstrates below, adhering to the Charter would
provide more optimal outcomes for renters who reside in community housing managed properties that
are owned by the Department.

Case study: Sammy’s story

Sammy is a single father, caring for 3 dependents, 2 of which received NDIA funding and
support for autism and ADHD. He suffers from financial hardship, relying on a disability
support pension due to an ongoing back injury because of a boating accident in 2010.

Sammy is on the public housing waitlist, and rents a premises overseen by a community
housing provider (CHP). The dwelling itself is owned by the Department of Families,
Fairness and Housing (DFFH), with the CHP assigned by way of a sub-lease agreement to
manage the rented premises.

In April 2021, the rented premises was nominated for demolition and redevelopment.
Sammy was served with a notice to vacate for the purpose of demolition. The CHP did not
offer to assist him in finding another property. This is because the CHP does not have a
policy requiring it to source alternative accommodation or facilitate contact with DFFH
around an early relocation from the public housing waitlist.

Under the current DFFH allocation and waitlist policy, stock utilisation transfers only
apply for renters residing in Department-managed properties. Where renters reside in
community housing properties that are owned by the Department, an application for
housing will not be deemed a transfer but instead treated as a rental general stock
application for priority only. In this case, despite being at risk of homelessness due to
redevelopment, Sammy remained on the segment 3 insecure-housing priority waitlist
with low prospects of being rehoused.

Should the Charter be considered in making these policy decisions, it is more likely
Sammy would be better supported in finding alternative accommodation for himself and
his young family due to the prioritisation of the protection of families and children.

Recommendations

We therefore recommend the following:

5. That the Victorian Government make legislative amendments to clarify that the Charter of Human
Rights and Responsibilities Act 2006 (Vic) applies to all social housing providers, including CHPs.

6. Thatthe Victorian Government amend the Housing Act to:

a. Require that CHPs have a constitution and rules which include an acknowledgement of being
bound by the Charter and have a stated object and purpose to act compatibly with and
promote human rights in their management of housing stock.
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b. Require that CHPs applying for registration under that Act should include a report on how their
policies provide for Charter-compatible decision making.

c. Create a new Performance Standard that requires all registered agencies to have public facing
statements about their obligations under the Charter on their websites and tenancy agreements
and have policies equivalent to the Department of Housing that specifically embed Charter-
compatible decision-making in all areas of tenancy management. This Performance Standard
should be phrased as a “mandatory requirement” rather than an “indicator”.

d. Give the social housing regulator power to revoke or suspend an agency’s registration under that
Act for repeated breaches of the Charter.

7. That the community housing regulator prepare and publish guidance to CHPs on how the Charter
should be considered and applied in decision-making.

Eviction of community housing renters should be a genuine avenue of last
resort

Supporting long-term, safe and affordable tenancies is not only good for individual renters - it has also
been clearly linked to better wellbeing and health outcomes, and to reduced cost for the state. The
relevant CHP Performance Standard recognises that community housing is intended to provide long-
term, stable and affordable accommodation for disadvantaged Victorians, and that “eviction should be
a genuine avenue of last resort”®. This is particularly important because eviction carries more serious
consequences for social housing renters than other renters - they are more likely to end up homeless as
aresult of an eviction.

Our experience is that community housing renters are at a higher risk of eviction than public housing
renters, despite the relevant CHP Performance Standard. For example, between mid-February and end-
August 2021 we provided advice to 123 community housing renters and 200 public housing renters. Of
these, eviction was the main issue for 12% of the community housing matters, compared to only 2% of
the public housing matters. As Amanda’s story below illustrates, we do not always see CHPs actingin
accordance with their policies, or their legal obligations, in relation to eviction.

Case study: Amanda’s story

Amanda is a long-term community housing resident with a long history of medical issues
which require ongoing care, and make it difficult for her to move premises without
specialised assistance. Amanda contacted Tenants Victoria in August 2020 as she
believed she had been given a notice to temporarily relocate by her community housing
provider (CHP) in order for renovations to be completed in her apartment complex.

After Amanda made enquiries with the CHP, she was advised that she had actually
received a notice to vacate and was required to vacate the premises. The CHP was aware
of Amanda’s ongoing medical issues. Amanda instructed Tenants Victoria that she was
not ordinarily physically able to move without significant support, and this had been

% performance Standards, page 3, available at: Performance Standards and Evidence Guidelines | Housing Registrar
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made more difficult due to the impact of the COVID-19 lockdown, which had reduced her
ability to engage with the healthcare and support services within her local community.

Despite Amanda’s circumstances and the fact that any notices to vacate issued between
28 March 2020 and 28 March 2021 were invalid, the CHP advised Amanda that she needed
to vacate the property and that if she did not do this they would apply to have her evicted
through VCAT. Amanda advised Tenants Victoria that she was receiving daily phone calls
and email from CHP staff, questioning when she would leave.

Tenants Victoria agreed to speak to the CHP on her behalf. We spoke to a senior tenancy
coordinator from the CHP who advised that they issued a notice for the tenant to vacate
the premises and move into temporary accommodation so that they could perform
renovations on the apartment complex.

When we raised the moratorium on evictions, the CHP advised that they were aware of
the current restrictions and would proceed to apply to VCAT to evict Amanda regardless
of knowing they had no legal grounds under the Act to do so. The CHP advised that if
Amanda did not leave once the moratorium on evictions ended, they would have her
evicted regardless.

After this interaction, Tenants Victoria supported Amanda to apply for an urgent
restraining order through VCAT, and she was granted both interim and final orders
preventing the CHP from contacting her through any means except post and preventing
them from contacting her about ending her tenancy until 28 March 2021.

The Housing Registrar reports annually on the self-reported eviction rate (as a proportion of total exits,
not tenancies) by CHPs, where “eviction” is defined as “a warrant of possession is issued (purchase of
warrant) and the tenancy is subsequently terminated”?®. We note that the CHP eviction rate in 2019-20
was 5.47% of exits, a 25% drop from the previous year’s result of 7.24% (reflecting the eviction
moratorium for about 3 months in that reporting period).

There remains a problematic paucity of comparable eviction data between the community housing and
public housing sector that would allow a state-wide understanding of the disparity between the two
sectors. We therefore make recommendations below in relation to ensuring more consistent and useful
data is gathered in the social sector going forward (see “Accountability, Performance Standards and
Service Quality”).

Recommendations
We therefore recommend the following:

8. That the community housing regulator draft model policies and procedures for CHPs, including
internal complaints processes, which set out best practice for how eviction may be treated as an
option of last resort.

% Housing Registrar Performance Sector Report 2019-20.pdf
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9. That the community housing regulator determine new Performance Standards that frame
registration under the Housing Act as requiring eviction to be treated as a mechanism of last resort,
rather than an “indicator” of compliance within the Performance Standards (see also
recommendations under “Performance Standards”).

10. That the community housing regulator develop model policies and training on the use of notices to
leave for CHPs that operate rooming houses, and monitor the use of these notices.

Renter empowerment

This part responds to the following consultation questions:

e Consultation Paper 2: questions 5, 6, 7, and 8.
e Consultation Paper 3: question 2.

“Tenants are often the least visible stakeholder in policy debate about regulation
but have the most immediate interest in the condition, amenity, location,
security of tenure and cost of their housing ... Regulation has a primary role to
play in protecting the interests of tenants and providing them with a voice.”»

Renter empowerment, and learning from renters’ experience, is important, but must not come at the
expense of enforceable legal rights. There are currently few if any formal, or required, mechanisms for
renter voice and experience to impact on the design of the social housing regulatory system. At a time
when “user-centred” and “human-centred” design is at the fore of public policy thinking, this is
unfortunate, as renters are a critical and rich source of design input. We are therefore supportive of a
much greater focus on renter voice and empowerment in the social housing system, where this is long-
term, and genuine, engagement. It should not involve mere tokenism, such as an annual survey, or a
solitary position on a committee of management, or similar. Genuine community engagement requires
resources, time and the building of trust which includes continuing communication and compromise.

We further caution that tenant voice must not be a proxy for tenant rights. Renter voice should
supplement a strong rights-based framework, with adequate funding for renters to exercise these
rights. For example, the Scottish social housing model is often noted for its strong tenant outcomes and
engagement focus.”® But these aspects of the Scottish schema are in a very different context to our own.
In 2018 23% of housing in Scotland was social housing®, compared to 3.2 % in Victoria. The Scottish
Social Housing Regulator has a different purpose and enforcement approach to that in Victoria. The
complaints mechanism is centralised at the Public Service Ombudsman, while the Victorian system
takes a two-tiered approach. The operations of social housing providers are more transparent - for

27VJCOSS, Submission to the National Regulatory System of Community Housing Review,
https://vcoss.org.au/policylibrary/2019/03/vcoss-submission-to-the-review-of-the-national-regulatory-system-for-
community-housing/

28 For example The Scottish Housing Act requires that social housing providers have a tenant engagement strategy intended to
enable tenants, and people experiencing homelessness, to participate in decision making. It also requires that the Social
Housing Regulator consults with renters whenever altering a number of regulatory settings including performance standards,
or guidance notes. The Scottish Social Housing Charter lists tenant participation as one of its outcomes.

2 https://www.wheatley-group.com/__data/assets/pdf_file/0023/63356/English-and-Scottish-social-housing-systems.pdf

ap TenantsVictoria 2


https://vcoss.org.au/policylibrary/2019/03/vcoss-submission-to-the-review-of-the-national-regulatory-system-for-community-housing/
https://vcoss.org.au/policylibrary/2019/03/vcoss-submission-to-the-review-of-the-national-regulatory-system-for-community-housing/
https://www.wheatley-group.com/__data/assets/pdf_file/0023/63356/English-and-Scottish-social-housing-systems.pdf

example, since 2019, the Scottish Freedom of Information Act applies to all social housing providers™®,
which is not the case in Victoria. And, more broadly, there is a long history of tenant involvement in
decision making - many housing associations are membership-based and open to local residents?.

We are cautiously supportive of the above aspects of the Scottish system, as well as the consideration
of other mechanisms of renter empowerment such as tenant councils and advisory groups and new
methods to regularly seek feedback from renters on policy initiatives, and consideration of how to
diminish a lack of renter engagement due to fear of retribution (i.e. regular communication to renters
by their housing providers that there are no forbidden or bad opinions, and that their views will not
prejudice their housing provider against them or endanger their housing security).

In conclusion, we support greater renter empowerment and mechanisms for renter involvement in the
design of the social housing system. However, such initiatives will only be effective in the context of a
social housing system that provides enforceable legal rights, transparency and accountability for social
housing providers. One essential element of tenant “empowerment™ is an effective complaint-handling
mechanism that listens to, and responds to, complaints raised by renters (see recommendations at
“Complaints Handling and Dispute Resolution”, below).

Recommendations

We therefore recommend the following:

11. That the Victorian Government implement the engagement mechanisms used in the Scottish
system, with a view to developing best practice in renter voice in the Victorian social housing
regulatory system. Relevant elements from the Scottish model include:

a. Require that the social housing regulator(s) consult with social housing renters and their
representatives in relation to targets for social housing performance improvements, housing
activities guidance, and a code of conduct revisions, as is done through the Housing (Scotland)
Act 2010.

b. Establish a Renter Advisory Panel that supports the regulation of social housing (see
Recommendation 28 below).

c. Establish a clear set of standards on what a social housing renter can expect in key areas, taking
guidance from the areas set out in the Scottish Social Housing Charter. These should include a
high-standard expectation in relation to renter engagement.

d. Draft guidance on what may be expected in relation to renter engagement, with alternative
models provided depending on the size and type of the housing provider.

e. Require regular and transparent reporting against these standards (see also recommendations
under “Performance Standards”).

30 New FOI rights in the social housing sector (itspublicknowledge.info)
31 Serin, B., Kintrea, K. and Gibb, K. 2018, Social housing in Scotland
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“Choice” currently a hollow concept in Victorian social housing

This part responds to the following consultation questions:
e Consultation Paper 2: question 9.

Currently, for those locked out of the private 